significant and substantial. Rather, Nacco argued that the citation was
issued improperly under section 10A(d) and that the violation was not
caused by its unwarrantable failure to comply with section 75.200.

In his decision, Judge Merlin held the section 10A(d) citation to
be invalid because it was based on an investigation of a past happening,
rather than on an inspection of an existing condition.  The judge relied
upon the unreviewed decisions of three Commission administrative law
judges:  Westmoreland Coal Co., Nos. WEVA 82-30A-R, etc, (May A, 1983)
(ALJ Steffey)(unpublished order); Emery Mining Corp. , 7 FMSHRC 1908
(November 1985)(ALJ Lasher); Southwestern Portland Cement Co.. 7 FMSHRC
2283)(December 1985)(ALJ Morris). A/ The judge quoted with approval
Judge Steffey's observations in Westmoreland, supra, that section 10A(d)
restricts the issuance of unwarrantable failure sanctions to existing
violations found during the course of an inspection and that Congress
intended to distinguish between the terms "inspection" and "investi-
gation" in the Mine Act.  8 FMSHRC at 61-66.  The judge also noted Judge
Lasher's statement in Emery, supra, that Congress viewed an investi-
gation of a past occurrence as different from an inspection of a mine
site, and that the Act does not permit a section 10A(d) sanction to be
issued based upon past occurrences.  Judge Merlin noted that Judges
Stef fey, Lasher, and Morris agreed that when an inspector is engaged in
the investigation of a past happening rather than an inspection of an
existing situation, section 10A(d) sanctions cannot be issued.  8 FMSHRC
at 71.

The judge found the reasoning of his colleagues persuasive and
applied it to the facts at hand.  The judge stated that when the
inspectors went to the mine on June 3 and A, 1985, they were looking
into the circumstances of an event alleged to have occurred in the past
-- the continuous miner operator having proceeded beyond the last
permanent roof support on May 30, 1985. Because the inspectors were
investigating a past happening rather than inspecting an existing
condition, the judge held that they could not issue a citation under
section 10A(d).  8 FMSHRC at 71-72.  Accordingly, the judge modified the
citation to one issued under section 10A(a).

Turning to the penalty aspect of the case, the judge concluded
that the violation was serious and that Nacco was grossly negligent in
allowing the violation to exist.  He assessed a civil penalty of $5,000.
8 FMSHRC at 73-75.

The United Mine Workers of America sought Commission review on the
grounds that the judge erroneously interpreted the prerequisites for the
issuance of a citation under section 10A(d). We granted the UMWA's
petition for discretionary review and heard oral argument in this and

A/   Commission Administrative Law Judge William Fauver subsequently
reached an opposite conclusion in Florence Mining Co., 9 FMSHRC 1180
(June 1987)(ALJ), review directed, August 7, 1987.  See also Rushton
Mining Co., 9 JMSHRC 800 (April 1987)(ALJ,Broderick)(distinguishing
above decisions).
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